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7KH 7KLUG &LUFXLW KDV VLQFH FODULILHG WKH KROGLQJ RI 6PLWK�

:KHUH PRQH\ ODXQGHULQJ LV QRW µPLQLPDO RU LQFLGHQWDO�¶ DQG LV
µVHSDUDWH IURP WKH XQGHUO\LQJ FULPH¶ DQG LQWHQGHG WR µPDNH LW
DSSHDU WKDW WKH IXQGV ZHUH OHJLWLPDWH¶ RU WR IXQQHO PRQH\ LQWR
IXUWKHU FULPLQDO DFWLYLWLHV� � �6��� LV DQ DSSOLFDEOH JXLGHOLQH�
7KH JXLGHOLQH PD\ DOVR EH DSSOLFDEOH LI WKHUH LV HYLGHQFH WKDW WKH
DFWLYLWLHV ZKLFK IXOILOOHG WKH EURDG VWDWXWRU\ UHTXLUHPHQWV IRU
PRQH\ ODXQGHULQJ ZHUH H[WHQVLYH ZLWK GUXJ WUDIILFNLQJ RU RWKHU
VHULRXV FULPH�

8QLWHG 6WDWHV Y� 0XVWDID� ��� )��G ���� ��� ��G &LU� ����� �TXRWLQJ
8QLWHG 6WDWHV Y� %RFNLXV� ��� )��G ��� ��UG &LU� ������� ,Q WKLV FDVH� LW
FRXOG DOVR EH DUJXHG WKDW HYHQ LI WKLV &LUFXLW ZHUH WR DSSO\ 6PLWK� LWV
UDWLRQDOH ZRXOG IDLO WR SURGXFH WKH UHVXOW GHVLUHG E\ 5DVKLG� 7KH PRQH\
ODXQGHULQJ LQ WKLV FDVH ZDV QRW PLQLPDO QRU LQFLGHQWDO DQG WKH PRQH\
DSSHDUV WR KDYH EHHQ IXQQHOHG WKURXJK WKH FOLHQW WUXVW DFFRXQW LQ RUGHU WR
PDNH LW DSSHDU OHJLWLPDWH DQG LQ RUGHU WR IXUWKHU WKH UDGDU
WHFKQRORJ\�IUDXG VFKHPH�
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9566¶V VHFUHWDULHV WHVWLILHG WKDW WKH\ W\SHG QXPHURXVPXOWL�PLOOLRQ

GROODU ³FRQWUDFWV�´ VRPH RI ZKLFK ZHUH NHSW EODQN VR WKH ³FRQWUDFW´
ZRXOG EH UHDG\ LI DQ LQYHVWRU FDPH LQWR WKH RIILFHV� $W WULDO� VHYHUDO
ZLWQHVVHV IURP YDULRXV FRUSRUDWLRQV WHVWLILHG WKDW WKH GRFXPHQWV ZHUH
IDOVH DQG FRQWDLQHG IRUJHG VLJQDWXUHV� DQG WKH FRXUW IRXQG WKDW LW ZDV
XQGLVSXWHG WKDW WKH FRQWUDFWV GLG QRW UHDOO\ H[LVW� �-�$� DW �����
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7KH ³5R]LFK *URXS´ DOVR LQFOXGHG %RE 0LQN� /DUU\ &KHHN� -RH

%R\OH� &KDUOHV :ULJKW� DQG 5D\PRQG 6KRYHUV�
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&KLOLQJLULDQ VHUYHG DV WKH FRXQVHO IRU WKH 5DVKLGV DQG 9566 IURP

HLWKHU ���� RU ���� WKURXJK WKH GDWH RI WKH LQGLFWPHQW� +H KHOG D ILIWHHQ
SHUFHQW VKDUH LQ 9566�

�
$WWRUQH\ &KLOLQJLULDQ KDQGOHG WKH 9566 EDQNUXSWF\ SURFHHGLQJV�

�
7KH RWKHU PHPEHUV RI WKH ³5XGGHU *URXS´ ZHUH *DU\ 5XGGHU�

9LFWRULD :HVWRQ� DQG /HQ -DUURWW�

�
7KH ³+D\GHQ�+DOHN *URXS�´ FRQVLVWLQJ RI -RH +D\GHQ DQG 9LQFH

+DOHN� OHDUQHG RI 9566 WKURXJK *DU\ 5XGGHU� +D\GHQ SURYLGHG PRQH\
WR WKH 5DVKLGV� DQG� DW WKH 5DVKLGV¶V UHTXHVW� ZDV QRW HQWLUHO\ WUXWKIXO
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������ ,Q 0LNDHOLDQ� WKH 1LQWK &LUFXLW VWDWHG WKDW ³>D@OWKRXJK WKH
JRYHUQPHQW KDV WKH GLVFUHWLRQ WR GHFLGHZKHWKHU WR ILOH WKHPRWLRQ� LW GRHV
QRW KDYH WKH ODVW DQG RQO\ ZRUG RQ ZKHWKHU D GHIHQGDQW SURYLGHG
VXEVWDQWLDO DVVLVWDQFH�´ ��� )��G DW ���� ³,I WKH GHIHQGDQW SURWHVWV WKDW
KH GLG LQGHHG FRRSHUDWH DQG WKDW WKH JRYHUQPHQW LV DFWLQJ LQ EDG IDLWK LQ
UHIXVLQJ WR ILOH D PRWLRQ� D IDFWXDO GLVSXWH DULVHV� DQG WKH GLVWULFW FRXUW FDQ
GHWHUPLQHZKHWKHU LQ IDFW WKH GHIHQGDQW GLG SURYLGH VXEVWDQWLDO DVVLVWDQFH
DV SDUW RI WKH EDG IDLWK GHWHUPLQDWLRQ�´ ,G� 7KLV &RXUW KDV UHMHFWHG WKH
DUJXPHQW WKDW DQ DOOHJDWLRQ RI WKH JRYHUQPHQW¶V EDG IDLWK LV VXIILFLHQW WR
ZDUUDQW MXGLFLDO UHYLHZ RI WKH JRYHUQPHQW¶V GHFLVLRQ QRW WR ILOH D � �.���
PRWLRQ� ,Q /H]LQH� WKH 6HYHQWK &LUFXLW KHOG WKDW WKH JRYHUQPHQW KDG
OLPLWHG LWV GLVFUHWLRQ DV WR ZKHWKHU WR ILOH D � �.��� PRWLRQ E\ REOLJDWLQJ
LWVHOI LQ WKH SOHD DJUHHPHQW WR PDNH VXFK D PRWLRQ ³DVVXPLQJ WKH
GHIHQGDQW¶V IXOO DQG WUXWKIXO FRRSHUDWLRQ�´ /H]LQH� ��� )��G DW ����
7KXV� WKDW FRXUW GLVWLQJXLVKHG /H]LQH IURP FDVHV LQZKLFK WKH JRYHUQPHQW
H[SUHVVO\ DIILUPHG LWV GLVFUHWLRQ E\ UHVHUYLQJ WKH ULJKW� LQ LWV VROH
GLVFUHWLRQ� WR GHFLGH ZKHWKHU RU QRW WR PDNH VXFK D PRWLRQ� ,G� DW �������
7KXV� WKH FRXUW ZDV UHTXLUHG WR GHWHUPLQH ZKHWKHU WKH GHIHQGDQW KDG
VDWLVILHG WKH SUHFRQGLWLRQ RI IXOO DQG WUXWKIXO FRRSHUDWLRQ� ,G� DW ���� 7KH
FDVH DW EDU� RQ WKH RWKHU KDQG� LV PRUH VLPLODU WR WKH FDVHV GLVWLQJXLVKHG
E\ /H]LQH EHFDXVH WKH SOHD DJUHHPHQW H[SUHVVO\ VWDWHG� ³7KH JRYHUQPHQW
UHVHUYHV WKH ULJKW WR PDNH WKH VROH GHWHUPLQDWLRQ DV WR ZKHWKHU DQG ZKHQ
GHIHQGDQW KDV SURYLGHG VXEVWDQWLDO DVVLVWDQFH�´ �-�$� DW ����� 7KXV� HYHQ
LI WKLV &RXUW DJUHHG ZLWK WKH 6HYHQWK &LUFXLW� WKH UDWLRQDOH LQ /H]LQH
ZRXOG QRW DSSO\ KHUH�
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